
On April 9, 2018, the Internal Revenue Service (IRS) posted “Frequently Asked Questions” (FAQs) related to the new employer 
credit for paid family and medical leave, which was established by the 2017 Tax Cuts and Jobs Act (P.L. 115-97) and IRC Section 
45S. The tax credit applies to wages paid between January 1, 2018 and December 31, 2019. 
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Background
Beginning January 1, 2018, eligible employers may claim 
a general business credit equal to 12.5% of wages paid 
to qualifying employees during any period in which such 
employees are on paid family and medical leave, if the rate 
of payment under the employer’s leave program is at least 
50% of the wages normally paid to an employee. The credit 
is increased by 0.25 percentage points (but not above 25%) 
for each percentage point by which the rate of payment 
exceeds 50%. 

• For example, if an employee on Family and Medical 
Leave Act (FMLA) leave is paid 60% of their normal 
wages, the credit would increase to 15% of the wage 
amount (12.5% plus (10% x 0.25 = 2.5%)). 

• In contrast, if an employee on FMLA leave is paid 100% 
of their normal wage, the credit would be 25% of the 
wage amount (12.5% plus (50% x 0.25 = 12.5%)).

The tax credit applies for up to 12 weeks per employee 
in any year. Eligible employers must have a written policy 
that allows all qualifying full-time employees at least two 
weeks of paid FMLA leave per year, and allows part-time 
employees a commensurate amount of leave on a pro rata 
basis. A “qualifying employee” is any employee who has 
been employed for one year or more, and who, for the 
preceding year, had compensation not in excess of 60% 
of the compensation threshold for highly compensated 
employees under qualifi ed plan rules (i.e., no more than 
$72,000 in 2017 (60% of $120,000)).

Paid leave provided in the form of vacation, personal, or 
other medical or sick leave would not qualify for the tax 
credit. Further, any leave either paid for by a state or local 
government, or required by state or local law, does not 
qualify for the tax credit. 

Although more detailed regulations continue to be 
expected, the new “Frequently Asked Questions” provides 
important guidance for employers. 

FAQs Clarify Key Elements
The FAQs clarify, for example, that qualifying family and 
medical leave can be for one or more of the following reasons:

a)  Birth of an employee’s child and to care for the child 

b)   Placement of a child with the employee for adoption or 
foster care 

c)   To care for the employee’s spouse, child, or parent who 
has a serious health condition 

d)   A serious health condition that makes the employee 
unable to perform the functions of his or her position

e)   Any qualifying exigency due to an employee’s spouse, 
child, or parent being on covered active duty (or having 
been notifi ed of an impending call or order to covered 
active duty) in the Armed Forces

f)   To care for a service member who is the employee’s 
spouse, child, parent, or next of kin  
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ADP is committed to assisting businesses with increased compliance requirements resulting from rapidly evolving legislation. Our goal is to help 
minimize your administrative burden across the entire spectrum of employment-related payroll, tax, HR and benefi ts, so that you can focus on running 
your business. This information is provided as a courtesy to assist in your understanding of the impact of certain regulatory requirements and should 
not be construed as tax or legal advice. Such information is by nature subject to revision and may not be the most current information available. ADP 
encourages readers to consult with appropriate legal and/or tax advisors. Please be advised that calls to and from ADP may be monitored or recorded. 
If you have any questions regarding our services, please call 855-466-0790.

ADP Compliance Resources
ADP maintains a staff of dedicated professionals who carefully monitor federal and state legislative and regulatory 
measures affecting employment-related human resource, payroll, tax and benefi ts administration, and help ensure that 
ADP systems are updated as relevant laws evolve. For the latest on how federal and state tax law changes may impact 
your business, visit the ADP Eye on Washington Web page located at www.adp.com/regulatorynews.

Another FAQ states that an employer must reduce its 
deduction for wages paid by the amount of any tax 
credit for paid FMLA leave. Also, any wages taken into 
account in determining any other general business credit 
may not be used in determining this credit. 

The IRS expects to issue further guidance to address 
issues such as:

•  When the written policy must be in place

•   How paid “family and medical leave” relates to an 
employer’s other paid leave

•   How to determine whether an employee has been 
employed for “one year or more”

•  The impact of state and local leave requirements, and,

•   Whether members of a controlled group of corporations 
and businesses, under common control, are treated as a 
single taxpayer in determining the credit.

In the meantime, employers who wish to take advantage 
of the new tax credit should consult with their legal and 
tax advisors. 

For details, see the IRS FAQ document at 
https://www.irs.gov/newsroom/section-45s-employer-
credit-for-paid-family-and-medical-leave-faqs
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